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PER CURI AM

Ol ando Euceda Val l e was indicted on Septenber 29, 2003,
in a seven-count I ndi ct nent charging drug, firearm and
counterfeiting offenses. He pled gqguilty, pursuant to a plea
agreenent, to three counts of the indictnment: Count One, dealing
in $2800 in counterfeit bills, in violation of 18 U S.C A § 473
(West Supp. 2005); Count Four, distribution of eighty-three grans
of cocai ne hydrochloride, in violation of 21 U.S.C. A § 841(a)(1),
(b)(D (O (West 1999 & Supp. 2005); and Count Seven, carrying a
firearm while possessing with intent to distribute 300 grans of
cocai ne hydrochloride, in violation of 18 U S . C. 8 924(c)(1)(A
(2000) .

In the presentence report, the probation officer
calcul ated a base offense level of twenty-four pursuant to U.S.

Sent enci ng CGui delines Manual 8 2D1.1(c)(8) (2003). A three-|evel

adj ustment for acceptance of responsibility, under USSG 8§ 3El. 1,
resulted in a total offense |level of twenty-one. The probation
officer found a total of twelve crimnal history points, yielding
a crimnal history category of V. The resulting sentencing range
was seventy to eighty-seven nonths. USSG Ch. 5, Pt. A (Sentencing
Tabl e). Count Seven had a mandat ory m ni nrum consecuti ve sentence
of five years. 18 U S.C. 8§ 924(c)(1)(A)(i); USSG § 2K2.4(a). No

obj ecti ons were nade concerning the sentence conputation.



The district court sentenced Valle to seventy nonths on
Count One, with a concurrent sentence of seventy nonths on Count
Four, and a consecutive sixty nonth sentence on Count Seven. He
i nposed concurrent three-year periods of supervised rel ease on each
count. The district court directed that Valle be released to an
i mm gration detainer at the conpletion of the custodial sentence.
Val | e appeal s.

Citing Blakely v. Washington, 542 U. S. 296 (2004), Valle

asserts that his sentence is unconstitutional because it was based
on a fact, i.e., drug quantity, not alleged in the indictnent,
found by a jury beyond a reasonable doubt, or admtted by
defendant. Valle did not raise the issue in the district court.
Consequently, the claimis reviewed for plainerror. Fed. R Crim

P. 52(b); United States v. Hughes, 401 F.3d 540, 547 (4th Cr.

2005) .
To nmeet the plain error standard: (1) there nust be an
error; (2) the error nust be plain; and (3) the error nust affect

substantial rights. United States v. dano, 507 U S. 725, 732-34

(1993). |If the three elenents of the plain error standard are net,
we may exercise our discretion to notice error only “when failure
to do so would result in a mscarriage of justice, such as when the
defendant is actually innocent or the error seriously affects the

fairness, integrity, or public reputation of judicial proceedings.”



Hughes, 401 F.3d at 555 (internal quotation marks and citation
omtted).

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the mandatory manner in which the federal
sentencing guidelines required courts to 1npose sentencing
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Anendnent. Id. at 746, 750
(Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing two statutory provisions, 18
US CA 8 3553(b)(1) (West Supp. 2005) (requiring sentencing
courts to i npose a sentence within the applicabl e guideline range),
and 18 U.S.C A § 3742(e) (West 2000 & Supp. 2005) (setting forth
appel | at e standards of reviewfor guidelineissues), thereby making
t he gui delines advisory. Hughes, 401 F.3d at 546 (citing Booker,
125 S. CG. at 756-67 (Breyer, J., opinion of the Court)).

After Booker, courts nust calculate the appropriate
gui deline range, consider the range in conjunction with other
rel evant factors under the guidelines and 18 U S.C. A § 3553(a)
(West 2000 & Supp. 2005), and inpose a sentence. If a sentence
outside the guideline range is inposed, the district court nust
state its reasons for doing so. Hughes, 401 F.3d at 546. This
remedi al schene applies to any sentence i nposed under the mandatory
gui del i nes, regardl ess of whether the sentence violates the Sixth

Amendnent. 1d. at 547 (citing Booker, 125 S. C. at 769 (Breyer,



J., opinion of the Court)). However, as Valle raised no claim
based on the mandatory nature of the guidelines, this issue is not
bef ore us.

Valle clainms that the district court violated the
constitution at sentencing by attributing to hima drug quantity
greater than that charged in Count Four of the indictnment. Wile
Count Four charged Valle with possession of eighty-three granms, the
total anmount referred to in all seven counts, and consi dered by the
probation officer and district court as relevant conduct, was 434
gr ans.

However, we find that no Sixth Amendnent violation
occurred here. “To establish that a Sixth Anendnent error occurred
in his sentencing, [the defendant] nust show that the district
court inposed a sentence exceedi ng the maxi num al | oned based only

on the facts that he admtted.” United States v. Evans, _ F.3d

., __, 2005 W 1705531, at *1 (4th Cr. July 22, 2005). I n
pleading guilty Valle clearly admtted that he distributed eighty-
three granms of cocai ne on one occasion and that he possessed with
intent to distribute 300 grans on anot her occasion while carrying
a firearm Therefore, the 300 grans cited in Count Seven, the
firearms count, can properly be considered as relevant conduct in
conputing the guideline range. USSG § 1B1.3, coment. (n.?2)

Doing so results in a base offense level of twenty-two, USSG

8§ 2D1.1(c)(9), with a sentenci ng range of seventy-seven to ninety-



si x nmonths.” The seventy-nmonth sentence Valle actually received is
| ower than this applicable guideline range. As the district
court’s sentence can be reached only on considering facts admtted
by Valle, he has suffered no Sixth Anendnent violation and this

claimlacks nerit. See Blakely v. Washington, 542 U S. 296,

124 S. C. 2531, 2537 (2004) (“[T]he statutory maximum. . . is the
maxi mum sentence a judge nmay inpose solely on the basis of the
facts reflected inthe jury verdict or admtted by the defendant.”)

Val |l e al so asserts that his crimnal history category is
unconstitutional in that it increases his punishnent based on
uncharged facts not found by a jury or admtted by him He argues
that the crimnal history conputation generally is based on nore
than the nmere fact of prior convictions, as only certain types of
convictions are countable, and facts such as sentence length, tine
frame, and rel at edness nust be determ ned under certain guidelines
provi sions. Again, this alleged error was not preserved before the
district court, and we review for plain error. dano, 507 U S. at
731-32.

In Al nendarez-Torres v. United States, 523 U S 224

(1996), the Suprene Court held that the government need not all ege

"As in Evans, for purposes of determ ning whether a Sixth
Amendnent violation occurred, the sentence inposed on Valle is
conpar ed agai nst the guideline range that was properly determ ned
before that range was adjusted to account for the three-point
reduction in offense level Valle received for acceptance of
responsi bility.
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inits indictnment or prove beyond reasonabl e doubt that a defendant
had prior convictions for a district court to use those convictions

for purposes of enhancing a sentence. In Apprendi v. New Jersey,

530 U. S. 466, 490 (2005), the Supreme Court held that “[o]ther than
the fact of a prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory mninmum nust be
submtted to a jury, and proved beyond a reasonable doubt.”

Apprendi did not overrul e Al nendarez-Torres, and the Court recently

reaffirmed its holding in Apprendi. See Booker, 125 S. C. at 756.

Therefore, we conclude that the district court did not err in
considering Valle s prior convictions to calculate his crimna
hi story.

Because Vall e has shown no Sixth Amendment error in the
calculation of his crimnal history points or his sentence, we
affirm the conviction as well as the sentence inposed by the
district court. W dispense with oral argunent because the facts
and | egal contentions are adequately presented in the materials
before the court and argunment woul d not aid the deci si onal process.
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